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A jury convicted defendant and appellant Israel
Dedesus Menjivar of dissuading a witness—a felony—and two
misdemeanors: battery on a spouse and contempt of court
for violating a domestic violence protective order. On appeal,
Menjivar contends the trial court violated his due process rights
by imposing a restitution fine and court fees without assessing
his ability to pay them. Because the issue is not properly before
us, we dismiss the appeal.

DISCUSSION

Defense counsel failed to comply with Penal Code

section 1237.2

At sentencing, the trial court imposed a restitution fine
of $300 as well as court operations and conviction assessments
of $40 and $30 per count, respectively, for a total of $210 in fees.
The court imposed and stayed a parole revocation restitution fine
of $300.1 Neither Menjivar nor his attorney objected to the
restitution fine or the court assessments or asserted any inability
to pay.

Menjivar’s sole contention on appeal is that the trial court
violated his constitutional rights by not conducting an ability-to-
pay hearing on the restitution fine and court assessments, and
his counsel’s failure to object constituted ineffective assistance
of counsel. Citing People v. Duenas (2019) 30 Cal.App.5th 1157,
Menjivar asks us to remand the case for an ability-to-pay
hearing. But, because counsel has not complied with Penal Code
section 1237.2,2 that request is not cognizable in this appeal.

Section 1237.2 provides: “An appeal may not be taken
by the defendant from a judgment of conviction on the ground

1 Menjivar agreed to pay $300 in actual victim restitution
and waived his right to a hearing.

2 References to statutes are to the Penal Code.



of an error in the imposition or calculation of fines, penalty
assessments, surcharges, fees, or costs unless the defendant first
presents the claim in the trial court at the time of sentencing, or
if the error is not discovered until after sentencing, the defendant
first makes a motion for correction in the trial court, which may
be made informally in writing.” (See also People v. Alexander
(2016) 6 Cal.App.5th 798, 801; People v. Hall (2019) 39
Cal.App.5th 502, 504.)

That prerequisite does not apply when the appeal also
presents other issues. (§ 1237.2.) But this is not such a case.
Accordingly, Menjivar’s challenge to the trial court’s imposition
of the restitution fine and court fees must be dismissed without
prejudice to any right he has to seek relief in the trial court.

DISPOSITION

We dismiss Israel DedJesus Menjivar’s appeal. Menjivar’s

motion to stay the appeal is denied.
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